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COBB, PRESIDING JUSTICE, FOR THE COURT:
1.  TheMissssppi Depatment of Trangoortation (MDOT)! terminated Gary B. Anson’ semployment
falowing an investigation of complaints brought againgt him by two MDOT employess. Anson gopeded
to the Employee Appeds Board (EAB) where the hearing officer ordered reingtatement, but with
dipulaions Anson found unacceptable. Both Anson and MDOT gppeded tothefull EAB which overruled
the hearing officer and afirmed Anson’ stermination. The Forrest County Circuit Court reversed the EAB

dedison, finding it unsupported by subgtantid evidence, arbitrary and capricious, violaive of conditutiond

1 MDOT isthe operating entity of the Mississippi Trangportation Commission which isthe
named appellant presently before this Court.



rights, and beyond the scope of the power granted the agency. Wedisagree, and wereverseand render.

FACTS

2. Anson had been an MDOT employee for goproximately nine years, and @ the time of his
termination was an Enginer Technidan|.  Two fdlow MDOT employessfiled formd complantsagaingt
Anson: Connie Dobson filed regarding two separate incidents and  Doris Davis filed regarding a third
incident. Thesubssquent MDOT investigation culminated in afinding thet Anson hed committed Six group
three offenses as defined in the Missi ssippi State Empl oyee Handbook?, and on January 17, 2001, hewas
suspended with pay pending the pre-disciplinary conference and subsequent hearings. Thefdlowing day,
ater recaving complants from MDOT employess that they were uncomfortableaoout talkingto Anson,
who was cdling them during work hoursasking them for informetion, theemployessa the Didrict Sx Lab
were sent an interdepartmenta memo informing them “nat to have any communication with [Anson], or to
give out any information to him that might be detrimentd to the MDOT.”

1. In Anson’ s written answer to the pre-disciplinary action notice, he admitted to caling Dobson's
home about issuesrdated to work and to using “ bad language.” At Anson’ shearing, however, he asserted
thet the phone conversations were not work rdated. Anson aso denied Davis s dlegations dthough he

admitted pointing hisfinger a Davis and warning her to “stay out of hisbusness”

2 The Group 3 offenses cited in Anson’ s disciplinary action notice were: “[t]hreatening or
coercing employees, supervisors, or busness invitees of a state agency or office, including stalking; and
[a]n act or acts of conduct occurring on or off the job which are plainly related to job performance and
are of such nature tha to continue the employee in the assigned position could condtitute negligence in
regard to the agency’ s duties to the public or to other state employees.” The investigation reveded that
both offenses occurred in each of the 3 complaints filed against Anson.



4.  Fdlowingrecept of thenatice of histermination, Ansontimely gppeded to the EAB, and hearing
officer William H. Smith, 111, was designated to hear the gpped. On two separate days, Smith heard
testimony from sixteen withesses MDOT cdled the complainants, Davis and Dolbson, and Dobson's
hushand, aswdl astheMDOT manager of discipline, andtheMDOT didtrict personnd maneger andlater,
in rebuttd, caled aformer employer of Anson, afdlow engineer technician |, and the senior certified
enginesring technidian who was Anson's new supervisor for avery short time prior to the termingtion.
. Anson cdled hisimmediate supervisor, three present and former MDOT employees, the didtrict
materids enginear who was Anson’s actud “boss’, a senior oatified enginearing technidian, Anson, and
hiswife, Mary.

6.  Dobsontestified about Anson’ soccasiond “ranting and raving” remarksabout peoplea work, his
telgphone cdlsto her home and accusationsthet she and Doriswere“ playing footsey” and that he needed
to know “if | got onebitches[9c] or two hbitchestofight.” Shefurther testified thet after theseincidentsshe
was scared, she wanted to get dong with Gary, didn't want to hurt him, and didn't want tofileagrievance
againg him, until he “brought this to my home nat once but twice”  Additiondly, she tetified that the
incidents causad her to experience hedth problems induding high blood pressure, sress, and anxiety.
7.  Davis the other complainant, testified about Anson's rude and sometimes threstening atitude
toward her beginning in May and June of 2000, and continuing through January 2001, during which time
he pointed hisfinger in her faceand caled her a“witchfrom hdll”, warned her to* stay out of hisbusness”
“watch her back,” and “never show her face” while shewasa work at the Gulf Coest Ste. Davisfurther
tedtified she had been scared to report Anson’s behavior previoudy because shewas draid hewould kill

her.



8.  Not surprisngly, Anson, Dobson and Davis cagt the dlegations of the complants in entirdy
different lights Anson sad, in essence, that the dlegations were about Smple isolated hgppenings where
he might have been rude, or angry but never threstening or ingppropriate. The complainants sad, in
essence, thet the dlegationswere about red threats, ingppropriate language, extreme anger, and on-going
confrontations, resulting in fear, emotiond didress and even detrimentd effects on hedth. The other
witnesses, for both Sdes, tedtified that Anson had a quick temper and hed often chalenged co-workers
and higher levd management regarding hisfalure to get promoations and mede accusations thet jobs were
being given to friends and rdaives of people in higher podtionsat MDOT. He characterized himsdlf as
a whidle blower and maintained thet his termination was done in reidiaion for his chdlenges to the
dedgons of managemen.

1o. Hearing officer Smith found thet “[g]Ithough Mr. Anson did in fact vidlate the agency and the
Sate s palicy...this Court findsthet dl partieswould be better served” by: (1) trandferring Ansonto alike
postion in Tupdo as a probationary employee for one year; (2) kegping the EAB order completdly
confidentid; (3) reingating Anson but not awarding leave and back pay for the period hedid not work; (4)
having Anson’s personnd file not reflect any termination or disciplinary action; and (5) prohibiting Anson
from contacting any Didrict 6 MDOT employess during working hours

710. BothAnson and MDOT gppeded that decision of the hearing officer to thefull board. The EAB,
after reviewing the transcript, record, documentary evidence and briefs, overruled the hearing officer’s
decisonand afirmed MDOT sdismissd of Anson, finding thefallowing: (1) Anson hed not sudtained his
required burden of proof and (2) MDOT followed the published rules and regulations of the State

Personnd Board in terminating Anson from his position.



111.  Anson then gppeded to the Forrest County Circuit Court, which reversed the EAB’ s éfirmance
of Anson’stermination, finding it unsupported by subgtantid evidence, arbitrary and cgpricious, violdive
of conditutiond rights, and beyond the scope of the power granted the agency. The Missssppi
Trangportation Commission timely gppedled to this Court.
ANALYSS

112.  The exigence within government of discrete aress of quas-legidative, quas-executive, ques-
judiad regulatory activity innesd of expeartiseistheraison d ereof theadminigrativeagency. McGowan
v. Miss. State Oil & Gas Bd., 604 So0.2d 312, 323 (Miss. 1992). Because of thar expatiseand the
fath we ved init, welimit our scopeof judidd review. 1 d. Seealso Grant Ctr. Hosp. of Miss., Inc.
v. Health Group of Jackson, Miss., Inc., 528 So.2d 804, 810 (Miss. 1988). It is the well-stled
precedent of thisCourt thet the tandard of review governing an goped from adecison of anadminidrative
agency isthat of subdtantid evidence Waltersv. Miss. Dep’t of Econ. & Cmty. Dev., 768 So.2d
893, 895 (Miss 2000) (atingHolloway v. Prassell Enters., Inc. 348 S0.2d 771, 773 (Miss. 1977)).

If an adminigrative agency’ sdecison is not based on substantid evidence, it necessaxily follows that the
decgonis arbitrary and caoricious. Pub. Employees’ Ret. Sys. v. Marquez, 774 So.2d 421, 425
(Miss. 2000).
113. Thedatutory scopeof judicid review of employee gopedsboard decisonsisfoundin Miss. Code
Ann. § 25-9-132 (Rev. 2003), which gatesin pertinent part:

(2) The scope of review of the drcuit court in such cases hdl be limited to review of the

record mede before the employee gppedls board or hearing officer to determine if the

action of the employee gppeds board is unlawful for the reason that it wes

(& Not supported by subgtantid evidence;

(b) Arbitrary or cgpricious, or
(©) Invidldion of some datutory or conditutiond right of the employee



These factors which govern the sandard of review for agency decisons are the only grounds for
overturning an agency’ saction; otherwisethe agency’ sdetermination must remain undisurbed. Walters,
768 S0.2d at 897; Miss. Dep't of Envtl. Quality v. Weems, 653 S0.2d 266, 273 (Miss. 1995). This
Court must often determine whether a drcuit court has exceaded its authority in overturning an agency
action, and we proceed aware tha “a rebuttable presumption exigs in favor of the action of the agency,
and the burden of proof is on the party chdlenging an agency’saction.” Publ. Employees Ret. Sys.
v. Shurden, 822 So.2d 258, 263 (Miss. 2002); Pub. Employees' Ret. Sys. v. Dishmon, 797 So.2d
888, 893 (Miss. 2001). Wherethat authority has been exceeded, this Court will not hesitate to reverse
and reindate the agency’sorder. Miss. Comm’'n on Envtl. Quality v. Chickasaw County Bd. of
Supervisors, 621 So.2d 1211, 1215 (Miss. 1993).

l. WAS THE EAB’S DECISION SUPPORTED BY SUBSTANTIAL
EVIDENCE?

14. Subdantid evidenceis not such amdlegble term of art thet it may escape definition. Indeed, we
have defined subgtantial evidence as evidence that a reasonable person would accept as adequate to
support aconcduson. Tucker v. Prisock, 791 S0.2d 190, 192 (Miss. 2001). Itis*something morethan
a‘meegintlld or suspidon.” Marquez, 774 So.2d at 425.

115.  Inthe present case, there was evidence of on-going hodtility and velled threets by Anson, as
previoudy discussad. A reasonable person could acogpt Anson’s admission that he pointed hisfinger a
Davis and told her to “say out of his busness’ as wdl as Davis s tesimony that Anson warned her to
“watch her back” and “never show her face” together with the other testimony presented in the EAB
heering, as adequiate to support the conclusion that he threetened Davis. Moreover, areasonable person

could accept Anson's admission thet he cdlled Dobson’'s home and used “bad language’ together with



Dobson’s testimony that Anson said “I nead to know whether I'm fighting one of y'dl or bath of y'dl”
together with the other testimony given before the EAB as adequiete evidence of Anson’sviolaion of the
rules st forth in the Missssppi State Employee Handbook.

116. TheEAB wascorrect initsdetermination that therewas sufficient evidence of Anson’s*thregtening
or coercing employees’ and/or engaging in “acts of conduct . . . plainly related to job performance.. . .of
such nature thet to continue the employee in the assigned position could condlitute negligencein regard to
the agency’ sdutiesto . . .other sate employess...” to warrant dismissd.  Corroborating tesimony from
Anson’ sownfriendly withessestended to show hisprodivity for anger andisolated violence. Thetestimony
of Davisand Dobson, combined with the testimony of witnessesatesting to Anson’ s pattern of thregtening
conduct, is more then amere saintilla.of evidence. The EAB was correct in finding it to be subgtantial.

. WASTHE EAB'SDECISION ARBITRARY OR CAPRICIOUS?

17.  If anagency’ sdedison is supported by subgtantia evidence, thenitisnot arbitrary or cgpricious.
Miss. Bureau of Narcoticsv. Stacy, 817 So.2d 523, 526 (Miss. 2002). ThisCourt hassad thet the
tams “abitrary” and “cgoricious’ are “opentextured and not susceptible to precise definition or
mechanicd gpplication.” Miss. State Dep’'t of Health v. Southwest Miss. Reg’'| Med. Ctr., 580
$0.2d 1238, 1240 (Miss. 1991). Moreover, an act is capricious when it is “done without reeson, in a
whimgcd manner, implying ether alack of understanding of or adisregard for the surrounding facts and
sdtled contralling prindples” 1d. Evenareading of the cold record reved sthat both Dobson and Davis
percaived Anson’ ssatementsand conduct asthreatening. Thedatement “watch your back” initsplainest
senxeisathreat. Davisand Dobson based their perception of thethreatson Anson’ sattitude toward them

a thetime of theinddent. The EAB isempowered to accept the testimony of onewitness, or inthiscase



a leadt three withesses, over the testimony of Anson. In this case, the EAB’s decision is supported by
subgantid evidence; therefore, the EAB’ sdecison is not arbitrary or cgpricious
[Il. DID THE CIRCUIT COURT ERR WHEN IT REWEIGHED THE
EVIDENCE AND SUBSTITUTED ITS OWN JUDGMENT FOR
THAT OF THE EAB?

118.  Review of an order from an adminidrative agency’s procesding is limited to the record and the
findings of the agency. Miss. Employment Sec. Comm’n v. Pulphus, 538 So.2d 770, 772 (Miss.
1989). It fallowsthat the Court may neither subdituteits own judgment for thet of adminigtrative agency
whichrendered thedecison nor rewvaigh thefactsof thecase. Publ. Employees Ret. Sys. v. Shurden,
822 So.2d at 263.

119.  Inthe present case, thereisno doubt thet the crcuit court looked a thefactud findingsof the EAB
not only to determine if they supported the decison, but to reweigh them. With regard to the tdephone
agument between Anson and Dobson's hushand, after daing disagreement with the EAB'’ s findings
regarding thet arlgument, the dircuit court judgment dates”[w]hat happened wasatdephoneargument
that gpparently escaated to acurse out between both gppelant Anson and Mr. Terry Dobson.” (emphesis
added). With regard to what might be suitable disapline for Anson, the judgment deates “Gary Anson
might possibly have beeninlinefor areprimand concerning hisconduct onthet day, but such remarkswere
not reprehengbleand did not riseto the tatus of aseriousdistplinary vidlation whichwould require neither
asuspenson nor catanly not aterminaion.” Further, thejudgment states*[t]his Court findsthet the entire
rebuttal proof put on by the[MDQOT] was desgned to defame and discredit Gary B. Anson.”  Theentire
tenor of the judgment is one of pointing out what the EAB did wrong and subdtituting the drcuit court’s

interpretation and underdanding of the evidence for the EAB decison.



IV. DIDTHE EAB'SDECISION VIOLATE ANSON'SFREEDOM OF
SPEECH AND FREEDOM OF ASSOCIATION?

120.  Thejudgment of thedrcuit court Satesthat thethird reasonfor reverang thedecison of theEAB
isthat MDOT’ s January 18, 2001, memorandum to its Didrict Sx Lab employessinforming them “not
to have any communication with [Anson] or give out any information to him that might be detrimental tothe
MDOT” vidaes hisfresdom of peech and freedom of assodation. However, Anson did not mention
any issue regarding this memorandumin hisinitid goped to the EAB fdlowing histermination.® The only
mentionof it a the EAB hearing wasin tesimony on direct examination by MDOT’ switness Philip Coco.
Although Anson’ satorney crass-examined Coco asto hisintent inwriting it and theimplications of doing
S0, nathing further was said about it in the course of the hearing and  the EAB hearing officer did not
mention it in his order. Anson’s petition for goped filed in the Forrest County Circuit Court summarily
referencesthe memorandum as* [ g further indication of the arbitrariness of the Missssppi Department of
Trangportation, as well as their violation of [Anson’g right to free gpeech and assodiation . . . which
directive gpesks for itsdf but dearly containsa Hrst Amendment aswell as a due process violaion.”

21. Thereisno merit to thisissue. The only testimony regarding the memo was given by Philip Coco,
MDOQOT sdidtrict personnd director, on direct examinaion by MDOT’ s a@torney. He explained thet he

wrote it to centreize the processng of information about Anson's termination and to give MDOT

3 The Notice of Appedl, SPB Form 1020-86, which is the prescribed form for filing al appeds
before the EAB, requires a statement of the gppeding party of the facts upon which the apped istaken,
and why the grievable action isin error. In his statement, Anson included three paragraphs. the first
dating that Dobson’ s dlegations came from a person of no credibility and are fdse; the second stating
that Davis allegations were taken out of context and blown out of proportion, because no threat was
ever made; and the third stating that he believed that the whole métter is retaiation for prior actions he
has taken concerning his promotion and his support for other employees promotions.

This gppeal form dso requires alist of al documents and exhibits that are attached for
congderation, and Anson' s list does not include any mention of the January 18 memorandum, nor was
it attached to the notice of appedl.



employess an excuse nat to have to tak with Anson, Snce severd of them had cdled to complain thet
Anson was cdling them trying to get informetion. He further tetified that some employees had “ actudly
hed their [home] phones blocked from recaiving phone cdls from Gary... They didn't know if they were
being recorded or whatever the case may be.... | discussed it with the Didtrict Enginear and told him | was
going to send aletter out.  And the intent of the letter was to et the employees know if they hed any
questions if Gary hed cdled about anything, just direct dl the cdlsto the Didrict Engineer’s office or to
my office, andwewould try toanswer it.”  Thememowaswritten theday after Anson’ stermination. Even
though Coco testified thet he should not haveworded the memo ashedid, and that, in retrospect, hewould
have reworded it, thet issueis not before us.

122  *“Unlessthe employee carries the burden of persuasion to show . . . that the [disciplinary] action
wasimpemisshly based on. . . the exerdse of Fre Amendment freedoms, the employee has no right to
havetheemployment decisonoverturned.” Walters, 768 S0.2d a 898.  Asit pertainstothisdisciplinary
action, Anson’ sgpesch was not acause or even acontributing factor inMDOT’ sdecison to procesd with
discplinary action againg him.  Although his gpeech conduct (tdephone cdls, shouting, curang, verbd
threets) was dearly alarge part of the reason of the disciplinary procesding, that gpeech was in no way
involved in or affected by the January 18 , 2001 memo, which is what the drcuit court found to bein
“violation of freedom of speech and freedom of assodiaion . . . evidendfing] conduct which this Court
cannot condone”  Further, the burden properly rested on Anson, and he did not meet thisburden of proof.

Therefore, the EAB’ s decison does not violate Anson's condtitutiond rights.

10



CONCLUSION
123.  Forthesereasons wereversethedircuit court’ sjudgment, and werender judgment herereindating
the EAB’ sdecigon afirming MDOT stermination of Gary B. Anson's employment.
124. REVERSED AND RENDERED.
SMITH, CJ., WALLER, PJ., AND DICKINSON, J., CONCUR. CARLSON,
GRAVES, AND RANDOLPH, JJ.,, CONCUR IN RESULT ONLY. EASLEY, J,

DISSENTS WITHOUT SEPARATE WRITTEN OPINION. DIAZ, J.,, NOT
PARTICIPATING.
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